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ATTORNEY di sci pl i nar y pr oceedi ng.    At t or ney' s l i cense 

suspended.    

 

¶1 PER CURI AM.    The Of f i ce of  Lawyer  Regul at i on ( OLR)  

has appeal ed a r ef er ee' s r epor t  f i ndi ng At t or ney Jef f r ey L.  

El ver man vi ol at ed f or mer  SCR 20: 8. 4( f ) 1 by f ai l i ng t o r epor t  co-
                                                 

1 Ef f ect i ve Jul y 1,  2007,  subst ant i al  changes wer e made t o 
t he Wi sconsi n Supr eme Cour t  Rul es of  Pr of essi onal  Conduct  f or  
At t or neys,  SCR Chapt er  20.   See S.  Ct .  Or der  04- 07,  2007 WI  4,  
293 Wi s.  2d xv,  726 N. W. 2d Ct . R- 45 ( ef f .  Jul y 1,  2007) ;  and 
S.  Ct .  Or der  06- 04,  2007 WI  48,  297 Wi s.  2d xv,  730 
N. W. 2d Ct . R. - 29 ( ef f .  Jul y 1,  2007) .   Because t he conduct  
under l y i ng t hi s case ar ose pr i or  t o Jul y 1,  2007,  unl ess 
ot her wi se i ndi cat ed,  al l  r ef er ences t o t he supr eme cour t  r ul es 
wi l l  be t o t hose i n ef f ect  pr i or  t o Jul y 1,  2007.  
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t r ust ee f ees he r ecei ved as i ncome on hi s st at e and f eder al  t ax 

r et ur ns f or  t he year s 1999 t o 2003,  t her eby vi ol at i ng a supr eme 

cour t  deci s i on r egul at i ng t he conduct  of  l awyer s,  I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Owens,  172 Wi s.  2d 54,  56- 57,  

492 N. W. 2d 157 ( 1992) ,  and r ecommendi ng a publ i c  r epr i mand f or  

t hat  mi sconduct .  

¶2 The OLR' s compl ai nt  had al so al l eged t hat  by r ecei v i ng 

$230, 000 i n co- t r ust ee f ees f or  wor k per f or med on t r ust s and 

f ai l i ng t o t ur n t hose f ees over  t o t he l aw f i r m i n whi ch he was 

a par t ner ,  as r equi r ed by t he f i r m' s par t ner shi p agr eement ,  

At t or ney El ver man vi ol at ed SCR 20: 8. 4( c) . 2  The r ef er ee f ound 

t hat  t he OLR f ai l ed t o pr esent  c l ear ,  sat i sf act or y and 

convi nci ng evi dence t o suppor t  a concl usi on t hat  At t or ney 

El ver man vi ol at ed SCR 20: 8. 4( c) .  

¶3 The OLR ar gues t hat  t he r ef er ee' s f i ndi ng t hat  

At t or ney El ver man di d not  know he was not  ent i t l ed t o r et ai n 

t r ust ee f ees i s c l ear l y er r oneous.   The OLR al so appeal s t he 

sanct i on r ecommended by t he r ef er ee.  

¶4 We concl ude t hat  al l  of  t he r ef er ee' s f i ndi ngs of  

f act ,  i ncl udi ng t hose chal l enged by t he OLR,  ar e suppor t ed by 

sat i sf act or y and convi nci ng evi dence.   Thus,  we wi l l  not  di st ur b 

                                                                                                                                                             
For mer  SCR 20: 8. 4( f )  st at es t hat  i t  i s  pr of essi onal  

mi sconduct  f or  a l awyer  t o " v i ol at e a st at ut e,  supr eme cour t  
r ul e,  supr eme cour t  or der  or  supr eme cour t  deci s i on r egul at i ng 
t he conduct  of  l awyer s. "  

2 For mer  SCR 20: 8. 4( c)  st at es t hat  i t  i s  pr of essi onal  
mi sconduct  f or  a l awyer  t o " engage i n conduct  i nvol v i ng 
di shonest y,  f r aud,  decei t  or  mi sr epr esent at i on. "  
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t he r ef er ee' s concl usi on t hat  t he OLR f ai l ed t o pr ove t hat  

At t or ney El ver man vi ol at ed SCR 20: 8. 4( c) .   We concl ude,  however ,  

t hat  t he appr opr i at e di sci pl i ne f or  At t or ney El ver man' s 

v i ol at i on of  SCR 20: 8. 4( f )  i s  a ni ne- mont h suspensi on of  hi s 

l i cense t o pr act i ce l aw r at her  t han t he publ i c r epr i mand 

r ecommended by t he r ef er ee.   We f ur t her  agr ee wi t h t he r ef er ee 

t hat  t he cost s of  t he pr oceedi ng,  whi ch t ot al  $24, 222. 99 as of  

Mar ch 3,  2008,  shoul d be assessed agai nst  At t or ney El ver man.  

¶5 At t or ney El ver man was admi t t ed t o pr act i ce l aw i n 

Wi sconsi n i n 1986.   He i s cur r ent l y a par t ner  wi t h Mi chael  Best  

& Fr i edr i ch,  LLP,  i n Waukesha Count y.   Fr om 1986 t o 1991 

At t or ney El ver man was an associ at e at  Fol ey & Lar dner .   I n 1991 

and 1992 he was associ at ed wi t h a Fl or i da l aw f i r m.   At t or ney 

El ver man i s al so a r egi st er ed,  but  unl i censed CPA.   He has no 

pr i or  di sci pl i nar y hi st or y.  

¶6 I n Oct ober  1992 At t or ney El ver man st ar t ed as an 

associ at e at  Quar l es & Br ady.   He was a member  of  t he f i r m' s 

t r ust s and est at es gr oup.   He became a par t ner  at  Quar l es & 

Br ady ef f ect i ve Oct ober  1,  1995.   He r esi gned f r om Quar l es & 

Br ady i n 2004 f or  r easons unr el at ed t o t he act s whi ch ar e t he 

subj ect  of  t hi s pr oceedi ng.  

¶7 When he was of f er ed a par t ner shi p wi t h Quar l es & Br ady 

i n 1995,  At t or ney El ver man si gned a one- page amendment  no.  43 t o 

t he Quar l es & Br ady par t ner shi p agr eement .   The par t ner shi p 

agr eement  i t sel f  was not  at t ached t o amendment  no.  43.   By 

s i gni ng t he amendment ,  At t or ney El ver man agr eed t o be bound by 

t he t er ms of  t he Quar l es & Br ady par t ner shi p agr eement .   A bi t  
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l at er ,  at  t he or i ent at i on meet i ng f or  new par t ner s,  At t or ney 

El ver man r ecei ved t he par t ner shi p agr eement .   On page 3 of  t he 

par t ner shi p agr eement ,  under  t he subheadi ng " 4.  Pr of i t  and Loss.  

( a) "  was t he f ol l owi ng st at ement :  

Fees payabl e t o a Par t ner  f or  ser vi ng as a t r ust ee 
under  a t r ust  agr eement  or  as a per sonal  
r epr esent at i ve of  t he est at e of  a decedent  and al l  
ot her  r emuner at i on or  i ncome of  any nat ur e what soever  
r ecei ved by any Par t ner  i n consi der at i on of  t he 
pr act i ce of  l aw or  t he per f or mance of  l egal  ser vi ces 
shal l  be t ur ned over  t o t he f i r m and shal l  const i t ut e 
par t ner shi p i ncome.  

¶8 Dur i ng t he t i me At t or ney El ver man was a par t ner  at  

Quar l es & Br ady,  he r ecei ved t hr ee addi t i onal  ver si ons of  t he 

par t ner shi p agr eement .   Each of  t hose amendment s t o t he 

par t ner shi p agr eement  r ei t er at ed t he r equi r ement  t hat  t r ust ee 

f ees had t o be pai d t o Quar l es & Br ady and wer e not  t o be 

r et ai ned by any i ndi v i dual  at t or ney.    

¶9 Donal d W.  Kast ner  ( Kast ner )  hi r ed At t or ney El ver man t o 

handl e var i ous l egal  mat t er s concer ni ng hi s est at e pl an,  

i ncl udi ng t hr ee t r ust s.   The f i r st  t r ust  was t he Donal d W.  

Kast ner  Revocabl e Tr ust  of  1994,  whi ch was est abl i shed on 

Sept ember  8,  1994.   The i nvent or y bal ance on December  6,  1999,  

was $1, 250, 781. 60.   The second t r ust  was t he Donal d W.  Kast ner  

Mar i t al  Tr ust  est abl i shed on Apr i l  10,  2001,  whi ch r ecei ved cash 

di st r i but i ons f r om t he Donal d W.  Kast ner  Revocabl e Tr ust  of  1994 

of  $426, 735. 31 on Oct ober  26,  2001.   The t hi r d t r ust  was t he 

Donal d W.  Kast ner  Fami l y Tr ust  est abl i shed on Oct ober  26,  2002,  

whi ch r ecei ved st ock di st r i but i ons f r om t he Donal d W.  Kast ner  
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Revocabl e Tr ust  of  1994 of  $266, 795. 27 on Oct ober  26,  2001,  and 

cash di st r i but i ons f r om t he Donal d W.  Kast ner  Revocabl e Tr ust  of  

1994 t ot al i ng $60, 393. 16 on Oct ober  30,  2001,  Oct ober  31,  2001,  

and November  29,  2001,  f or  a t ot al  of  $327, 188. 43.    

¶10 The i ni t i al  t r ust  document s named M&I  Bank and 

At t or ney El ver man as co- t r ust ees.   Kast ner ' s son,  Donal d A.  

Kast ner ,  r epl aced M&I  Bank as a co- t r ust ee a f ew year s bef or e 

Donal d W.  Kast ner  di ed.   Co- t r ust ee f ees and f ees f or  l egal  

ser vi ces wer e bi l l ed separ at el y at  Quar l es & Br ady.   

¶11 I t  i s  undi sput ed t hat  bet ween 1999 and 2004 At t or ney 

El ver man r ecei ved $230, 000 i n co- t r ust ee f ees f r om t he Kast ner  

t r ust s.   The co- t r ust ee,  Donal d A.  Kast ner ,  r ecei ved t he same 

amount  of  f ees.   I t  i s  al so undi sput ed t hat  none of  t he t r ust ee 

f ees r ecei ved by At t or ney El ver man wer e t ur ned over  t o Quar l es & 

Br ady.   Af t er  At t or ney El ver man r esi gned f r om Quar l es & Br ady,  

t he t r ust ee f ees wer e r et ur ned t o Quar l es & Br ady by of f set s 

f r om t he year - end compensat i on payment  due t o At t or ney El ver man 

f r om Quar l es & Br ady and an addi t i onal  cash payment  of  $2, 423. 24 

f r om At t or ney El ver man.   Quar l es & Br ady subsequent l y r ei mbur sed 

t he Kast ner  t r ust s f or  t he f ul l  $230, 000.    

¶12 When At t or ney El ver man l ef t  Quar l es & Br ady,  i t  was 

hi s bel i ef  t hat  Donal d A.  Kast ner  wi shed At t or ney El ver man t o 

cont i nue wor ki ng f or  hi m.   I n November  of  2004 At t or ney El ver man 

r epr esent ed Mr .  Kast ner  i n a guar di anshi p hear i ng i n connect i on 

wi t h hi s mot her .    

¶13 At t or ney El ver man di d not  i ncl ude t he t r ust ee f ees he 

r ecei ved f r om t he Kast ner  t r ust s  f or  t he year s 1999 t o 2001 on 
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hi s t ax r et ur ns.   He sai d he f or got .   He acknowl edged he woul d 

have been pr ompt ed t o r epor t  t he t r ust ee f ees as i ncome on hi s  

t ax r et ur ns i f  Quar l es & Br ady' s  f i duci ar y account i ng depar t ment  

had sent  hi m 1099 f or ms,  but  he di d not  r ecei ve 1099 f or ms 

showi ng t he t r ust ee f ees.   At t or ney El ver man sai d he f ai l ed t o 

r epor t  t r ust ee f ee i ncome f r om t he Kast ner  t r ust s f or  2002 and 

2003 because he had numer ous f ami l y f i nanci al  demands and made 

t he deci s i on t o pay t he t axes l at er .   At t or ney El ver man f i l ed 

amended t ax r et ur ns and pai d t he addi t i onal  t axes and i nt er est  

on or  bef or e Apr i l  15,  2005.   The OLR' s i nvest i gat i on i nt o 

At t or ney El ver man' s r ecei pt  of  t he t r ust ee f ees was pendi ng at  

t hat  t i me.   At t or ney El ver man has not  been audi t ed by t he 

Wi sconsi n Depar t ment  of  Revenue or  t he I nt er nal  Revenue Ser vi ce 

( I RS)  and has not  been cont act ed wi t h r espect  t o payi ng any 

penal t i es,  i ncl udi ng a f r aud penal t y.  

¶14 On May 3,  2006,  t he OLR f i l ed a compl ai nt  al l egi ng t wo 

count s of  mi sconduct :  

COUNT 1 

 By r ecei v i ng $230, 000 i n co- t r ust ee f ees f or  wor k 
per f or med on t he Kast ner  t r ust s and conver t i ng t hose 
co- t r ust ee f ees t o hi s per sonal  use as opposed t o 
t ur ni ng t hose f ees over  t o t he f i r m as r equi r ed and 
appl i cabl e under  t he f i r m' s par t ner shi p agr eement ,  
El ver man engaged i n conduct  i nvol v i ng di shonest y,  
f r aud,  decei t ,  or  mi sr epr esent at i on,  i n v i ol at i on of  
SCR 20: 8. 4( c) .  

COUNT 2 

 By f ai l i ng t o r epor t  $230, 000 i n co- t r ust ee f ees 
he had conver t ed f r om t he Kast ner  t r ust s as i ncome on 
st at e and f eder al  r et ur ns f i l ed i n t he appl i cabl e 
year s,  and i nst ead bel at edl y r epor t i ng t hose f ees on 
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amended r et ur ns f i l ed on or  about  Apr i l  15,  2005,  
El ver man engaged i n conduct  i nvol v i ng di shonest y,  
f r aud,  decei t ,  or  mi sr epr esent at i on,  i n v i ol at i on of  
SCR 20: 8. 4( c) .  

¶15 As a sanct i on f or  t he t wo count s of  mi sconduct ,  t he 

OLR asked t hat  At t or ney El ver man' s l i cense t o pr act i ce l aw i n 

Wi sconsi n be r evoked.  

¶16 At t or ney El ver man f i l ed an answer  on May 25,  2006.   

The Honor abl e Ki m M.  Pet er son was appoi nt ed r ef er ee.   On 

November  9,  2006,  At t or ney El ver man f i l ed a mot i on f or  par t i al  

summar y j udgment  per t ai ni ng t o count  1 of  t he compl ai nt .   The 

r ef er ee deni ed t he mot i on.    

¶17 A hear i ng was hel d bef or e t he r ef er ee on Januar y 15 

and 16,  2007.    

¶18 Pat r i ck M.  Ryan ( Ryan) ,  Quar l es & Br ady' s managi ng 

par t ner ,  sai d hi st or i cal l y Quar l es & Br ady has f ol l owed t he r ul e 

t hat  al l  t r ust ee or  per sonal  r epr esent at i ve f ees ar e t he 

pr oper t y of  t he par t ner shi p.   Ryan t est i f i ed whi l e he was awar e 

of  s i t uat i ons wher e t r ust ee f ees wer e made payabl e t o a par t ner ,  

t he pr act i ce was f or  t he par t ner  t o endor se t he f ees over  t o t he 

f i r m.   He sai d he knew of  no ot her  par t ner s except  At t or ney 

El ver man who kept  t he t r ust ee f ees.  

¶19 Ryan t est i f i ed t hat  at  par t ner shi p meet i ngs,  " t he 

par t ner s don' t  s i t  down and f l y speck"  t he par t ner shi p 

agr eement s,  and t hat  he woul d be sur pr i sed i f  a par t ner  woul d 

s i t  down and r ead t he par t ner shi p agr eement  wor d f or  wor d.   Ryan 

t est i f i ed t hat  Quar l es & Br ady oper at ed on t r ust  and di d not  

check t o see whet her  peopl e wer e compl yi ng wi t h t he par t ner shi p 
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agr eement .   He sai d t he f i r m f ound i t  unnecessar y t o i nqui r e of  

i t s  l awyer s whet her  t hey wer e r et ai ni ng t r ust ee f ees because t he 

par t ner shi p agr eement s hi st or i cal l y f or bade such a pr act i ce.   He 

al so sai d Quar l es & Br ady f ound no need t o hol d par t ner shi p 

or i ent at i on meet i ngs or  ot her  meet i ngs t o di scuss t he t r ust ee 

f ee pr ohi bi t i on.    

¶20 Paul  Ti l l eman ( Ti l l eman) ,  a Quar l es & Br ady at t or ney 

who wor ks pr i mar i l y i n t he t r ust s and est at es di v i s i on and has 

ser ved on t he f i r m' s execut i ve commi t t ee,  t est i f i ed t hat  over  

t he year s he was not  awar e of  anyone ot her  t han At t or ney 

El ver man who kept  per sonal  r epr esent at i ve or  t r ust ee f ees f or  

t hemsel ves.   Ti l l eman sai d he was asked by Ryan t o i nvest i gat e 

t r ust  i ssues as t hey r el at ed t o At t or ney El ver man.   Ti l l eman 

r evi ewed t he Kast ner  t r ust s and det er mi ned t hat  At t or ney 

El ver man had been r et ai ni ng t r ust ee f ees over  t he year s.   

Ti l l eman' s anal ysi s of  t he s i t uat i on l ed hi m t o t he concl usi on 

t hat  At t or ney El ver man was f i nanci al l y bet t er  of f  keepi ng t he 

t r ust ee f ees as opposed t o r epor t i ng t hem t o t he f i r m and l at er  

bei ng pai d under  t he f i r m' s compensat i on f or mul a.   Ti l l eman 

admi t t ed t hat  he mer el y ski mmed t he par t ner shi p agr eement  when 

he f i r st  became a par t ner  and si mpl y " s i gned on t he dot t ed 

l i ne. "   Ti l l eman al so sai d at  no t i me dur i ng At t or ney El ver man' s 

t enur e as a par t ner  di d t he execut i ve commi t t ee expl ai n f i r m 

pol i cy as t o payment  of  t r ust ee f ees t o Quar l es & Br ady 

at t or neys.    

¶21 Mar y Kost er  ( Ms.  Kost er ) ,  a t r ust s and est at es 

par al egal  at  Quar l es & Br ady,  wor ked wi t h At t or ney El ver man on 
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t he Kast ner  t r ust s.   She t est i f i ed i t  was her  under st andi ng t hat  

i f  t r ust ee f ees wer e pai d di r ect l y t o a Quar l es & Br ady 

at t or ney,  t he f i r m was t o be not i f i ed i n some manner ,  and t he 

money was t o ul t i mat el y go t o Quar l es & Br ady.   Ms.  Kost er  

t est i f i ed t hat  " ear l y on"  she had a conver sat i on wi t h At t or ney 

El ver man about  hi s pr act i ce of  r et ai ni ng t he t r ust ee f ees 

per sonal l y as opposed t o t ur ni ng t hem over  t o Quar l es & Br ady.   

Ms.  Kost er  sai d At t or ney El ver man' s r esponse was t hat  he woul d 

have hi s secr et ar y do an i nt er of f i ce memo t o t he f i r m i ndi cat i ng 

t hat  t he t r ust ee f ees wer e bei ng r et ai ned by hi m.   Ms.  Kost er  

t est i f i ed she never  saw such a memo.   She al so t est i f i ed t hat  

she never  ment i oned At t or ney El ver man' s r et ent i on of  t he t r ust ee 

f ees t o anyone el se at  Quar l es & Br ady.  

¶22 At t or ney El ver man t est i f i ed t hat  he " had t he 

i mpr essi on t hat  ot her  at t or neys wer e t aki ng t r ust ee f ees and not  

handi ng t hem over "  but  he di d not  have names of  any par t i cul ar  

at t or neys who mi ght  have been doi ng t hi s.   At t or ney El ver man 

deni ed havi ng any conver sat i on wi t h Ms.  Kost er  i n whi ch she t ol d 

hi m t hat  t r ust ee f ees wer e t o be pai d t o Quar l es & Br ady.   

¶23 At t or ney El ver man sai d he " br i ef l y r evi ewed"  t he 

par t ner shi p agr eement  and " kept  i t  .  .  .   bur i ed"  i n hi s of f i ce 

desk.   He sai d he " pr obabl y t ook al l  of  about  30 seconds t o 

br i ef l y r evi ew i t ,  and t hat  was t he ext ent  of  i t . "   He al so 

admi t t ed t hat  al t hough he was pr ovi ded wi t h t hr ee subsequent  

amendment s t o t he par t ner shi p agr eement ,  he di d not  r evi ew t hem 

at  al l .   He sai d t he r eason he di d not  r evi ew t he amendment s was 

" [ b] ecause I  had an under st andi ng t hat  t hese document s wer e 
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bei ng r evi sed l ar gel y,  not  sol el y,  f or  r et i r ement ,  and 

r et i r ement  was t he l ast  t hi ng on my mi nd. "    

¶24 At t or ney El ver man t est i f i ed at  t he t i me he was 

r ecei v i ng t he t r ust ee f ees he was awar e t hat  under  I RS r ul es t he 

f ees woul d have t o be r epor t ed on hi s i ncome t ax r et ur ns,  but  he 

di d not  r epor t  t hem.   He expl ai ned:  

[ I ] t  wasn' t  unt i l  2002 t hat  I  r eal i zed t hat  t hat  
i ncome had not  been r epor t ed on my i ncome t ax r et ur ns.   
And i n 2002,  as I  l ooked ar ound and i t  was t i me t o 
f i l e my i ncome t ax r et ur ns,  I  had a l ot  of  ot her  
f ami l y obl i gat i ons i n t hat  I  needed t o t ake car e of  
k i ds goi ng t o col l ege,  hi gh school  t ui t i on,  br aces.   
And at  t hat  poi nt ,  I  had t o make a deci s i on,  do we 
t ake t he ki ds out  of  school  and/ or  do I  pay t hese 
t axes l at er  on,  whi ch i s ul t i mat el y what  I  di d.  

¶25 On Januar y 15,  2007,  t he par t i es ent er ed i nt o a 

st i pul at i on wher eby t he OLR' s or i gi nal  compl ai nt  was amended by 

OLR wi t hdr awi ng par agr aph 17 of  i t s  compl ai nt  and subst i t ut i ng 

t he f ol l owi ng par agr aph i n i t s pl ace as Count  2:  

 By f ai l i ng t o r epor t  $230, 000 i n co- t r ust ee f ees 
he r ecei ved f r om t he Kast ner  t r ust s as i ncome on st at e 
and f eder al  r et ur ns he f i l ed i n t he appl i cabl e year s,  
El ver man vi ol at ed a Supr eme Cour t  deci s i on r egul at i ng 
t he conduct  of  l awyer s,  Di sci pl i nar y Pr oceedi ngs 
Agai nst  Owens,  172 Wi s.  2d 54,  56- 57,  492 N. W. 2d 157 
( 1992) ,  and t her eby vi ol at ed SCR 20: 8. 4( f ) .  

¶26 As par t  of  t he st i pul at i on,  At t or ney El ver man amended 

hi s answer  t o admi t  t he al l egat i ons of  subst i t ut ed par agr aph 17.  

¶27 The r ef er ee f i l ed her  r epor t  on May 14,  2007.   Wi t h 

r espect  t o count  1 of  t he OLR' s compl ai nt ,  she made t he 

f ol l owi ng f i ndi ngs of  f act :  

 When El ver man became a par t ner  at  Quar l es & 
Br ady,  he si gned Amendment  No.  43 t o t he Quar l es & 
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Br ady par t ner shi p agr eement .   He br i ef l y r evi ewed t he 
par t ner shi p agr eement ,  and deposi t ed i t  i n hi s of f i ce 
desk.   The par t ner shi p agr eement  i s a 21 page,  s i ngl e 
spaced document .  Sect i on t hr ee,  per t ai ni ng t o t r ust ee 
f ees,  i s one sent ence i n par agr aph 4( a)  ent i t l ed 
" Pr of i t  and Loss. "  

 The par t ner shi p agr eement  was di st r i but ed t o t he 
new par t ner s at  an or i ent at i on meet i ng,  whi ch Mr .  
El ver man bel i eved woul d cover  t hi ngs he needed t o 
know.   The meet i ng deal t  wi t h how compensat i on woul d 
change f r om t hat  of  an associ at e t o par t ner  and 
over al l  st r uct ur e of  t he f i r m,  at t or ney f ees and 
di scussi on r egar di ng compensat i on and pr oduct i v i t y 
cr edi t .   Ther e was no di scussi on r egar di ng per sonal  
r epr esent at i ve or  t r ust ee f ees.   At  no t i me dur i ng hi s 
par t ner shi p at  Quar l es & Br ady,  di d El ver man at t end a 
meet i ng wher e t her e was di scussi on of  t he need t o t ur n 
over  t r ust ee f ees.   

 The pr act i ce r egar di ng an at t or ney' s abi l i t y  t o 
r et ai n t r ust ee f ees at  Quar l es & Br ady was not  
ef f ect i vel y communi cat ed t o t he empl oyees at  Quar l es & 
Br ady,  and sever al  empl oyees wer e conf used r egar di ng 
t he f i r m' s pol i cy on t hi s i ssue.  

 Quar l es & Br ady' s f i duci ar y account i ng depar t ment  
admi ni st er ed t he Kast ner  t r ust ,  and sever al  empl oyees 
wi t hi n t hat  depar t ment  wer e awar e t hat  Mr .  El ver man 
was per sonal l y r et ai ni ng t he Kast ner  t r ust ee f ees.   
Mr .  El ver man made no ef f or t  t o hi de t he f act  t hat  he 
was per sonal l y r et ai ni ng t he Kast ner  t r ust ee f ees.   At  
no t i me di d any Quar l es & Br ady empl oyee r epor t  Mr .  
El ver man' s conduct  t o a super i or ,  or  t el l  Mr .  El ver man 
t hat  hi s conduct  was i mpr oper .  

 The Kast ner  mat t er  was t he f i r st  mat t er  wher e Mr .  
El ver man act ual l y admi ni st er ed an est at e and t r ust  and 
act ed as a f i duci ar y.  

 Af t er  Mr .  El ver man r esi gned f r om Quar l es & Br ady,  
ef f ect i ve December  31,  2004,  Mr .  El ver man was cal l ed 
i nt o Mr .  Ryan' s of f i ce f or  a meet i ng.   Mr .  Ryan was 
t he managi ng par t ner  at  Quar l es & Br ady at  t he t i me.   
At  t hat  meet i ng,  Mr .  Ryan asked Mr .  El ver man whet her  
he r ecei ved and r et ai ned t r ust ee f ees f r om t he Kast ner  
t r ust s.   Mr .  El ver man,  who was not  gi ven pr i or  not i ce 
of  t he pur pose of  t he meet i ng,  admi t t ed r ecei v i ng t he 
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f ees.   At  t hat  t i me,  Mr .  Ryan i nf or med Mr .  El ver man 
t hat  hi s r et ent i on of  t he t r ust ee f ees was cont r ar y t o 
t he t er ms of  t he par t ner shi p agr eement ,  t ol d Mr .  
El ver man t hat  he shoul d r et ai n an at t or ney,  and 
i nf or med Mr .  El ver man t hat  Quar l es & Br ady had al r eady 
r et ai ned an at t or ney i n t he mat t er .   Mr .  El ver man 
st at ed at  t he meet i ng t hat  he woul d r et ur n t he f ees t o 
Quar l es & Br ady as soon as possi bl e.  

 Pr i or  t o t he meet i ng wi t h Mr .  Ryan,  Mr .  El ver man 
was not  awar e of  t he speci f i c  t er ms of  t he par t ner shi p 
agr eement  whi ch r equi r ed hi m t o t ur n over  t he t r ust ee 
f ees t o Quar l es & Br ady.   

 Subsequent l y,  El ver man r esi gned f r om Quar l es & 
Br ady and t he t r ust ee f ees wer e r et ur ned by of f set s 
and a cash payment  of  $2, 423. 24.  

¶28 Based on t hose f i ndi ngs of  f act ,  t he r ef er ee made t he 

f ol l owi ng concl usi on of  l aw wi t h r espect  t o count  1 of  t he 

compl ai nt :  

 El ver man di d not  engage i n conduct  i nvol v i ng 
di shonest y,  decei t ,  f r aud or  mi sr epr esent at i on i n 
v i ol at i on of  SCR 20: 8. 4( c)  because he was not  act ual l y 
awar e t hat  hi s r et ent i on of  t r ust ee f ees f r om t he 
Kast ner  t r ust s was i n v i ol at i on of  hi s dut i es t o hi s 
Quar l es & Br ady par t ner s.  

¶29 Wi t h r espect  t o count  2 of  t he compl ai nt ,  i n an 

amended or der  i ssued on June 6,  2007,  t he r ef er ee made t he 

f ol l owi ng concl usi on of  l aw:  

 By f ai l i ng t o r epor t  co- t r ust ee f ees he r ecei ved 
f r om t he Kast ner  t r ust s as i ncome on st at e and f eder al  
r et ur ns he f i l ed f or  t he year s 1999- 2003,  El ver man 
vi ol at ed a Supr eme Cour t  deci s i on r egul at i ng t he 
conduct  of  l awyer s,  Di sci pl i nar y Pr oceedi ngs Agai nst  
Owens,  172 Wi s.  2d 54,  56- 57,  492 Wi s.  2d 157 ( 1992) ,  
and t her eby vi ol at ed SCR 20: 8. 4( f ) .  

¶30 Wi t h r espect  t o her  f i ndi ngs of  f act  and concl usi on of  

l aw as t o count  1,  t he r ef er ee sai d whi l e i t  was undi sput ed t hat  

At t or ney El ver man' s f ai l ur e t o t ur n over  t he t r ust ee f ees t o 
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Quar l es & Br ady was a br each of  hi s par t ner shi p agr eement ,  " t he 

quest i on t o be answer ed i s whet her  Mr .  El ver man' s f ai l ur e was 

i nt ent i onal ——t he r esul t  of  decei t  or  di shonest y.   I n ot her  

wor ds,  di d he t ake t hese f ees,  knowi ng t hat  t hey pr oper l y 

bel onged t o Quar l es & Br ady,  or  di d he si mpl y make a mi st ake?"   

The r ef er ee not ed i t  was t he OLR' s bur den t o pr ove by c l ear  and 

convi nci ng evi dence t hat  At t or ney El ver man act ed wi t h a 

f r audul ent  or  decei t f ul  i nt ent .   Based on t he evi dence 

pr esent ed,  she concl uded t he OLR f ai l ed t o meet  t hat  bur den.  

¶31 Whi l e t he r ef er ee agr eed t hat  t her e was mer i t  t o t he 

OLR' s ar gument  t hat  i t  was i nconcei vabl e At t or ney El ver man di d 

not  know he had t o t ur n over  t he t r ust ee f ees t o t he f i r m,  and 

whi l e such an i nf er ence mi ght  be appr opr i at e,  " I  bel i eved Mr .  

El ver man' s t est i mony when he t est i f i ed t hat  he si mpl y di d not  

r evi ew t he agr eement  and di d not  r ead t he pr ovi s i on r egar di ng 

t r ust ee f ees.   .  .  .   [ B] ot h Mr .  Ti l l eman and Mr .  Ryan conf i r med 

t hat  many ot her  Quar l es & Br ady at t or neys don' t  r ead t he 

par t ner shi p agr eement  i n det ai l  ei t her . "   The r ef er ee al so sai d 

t her e was no ev i dence t hat  At t or ney El ver man l ear ned t hr ough 

ot her  sour ces t hat  he was not  t o r et ai n t r ust ee f ees per sonal l y,  

and she sai d t her e was conf usi on among empl oyees at  Quar l es & 

Br ady r egar di ng t he pol i cy of  r et ai ni ng t r ust ee f ees.   The 

r ef er ee sai d:  

 Per haps t he most  convi nci ng evi dence of  f r aud 
pr esent ed by t he OLR comes i n t he t est i mony of  Ms.  
Kost er ,  who t est i f i ed t hat  she t ol d Mr .  El ver man t hat  
t r ust ee f ees ar e t o be pai d t o Quar l es & Br ady,  and 
t he f i r m not i f i ed of  hi s r ecei pt  of  such f ees.   She 
al so st at ed t hat  Mr .  El ver man i ndi cat ed t hat  he woul d 
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have hi s secr et ar y send a not e t o t he f i r m wi t h r egar d 
t o hi s r ecei pt  of  t hese f ees.   Mr .  El ver man deni es 
t hat  such a conver sat i on t ook pl ace,  and t hat  he 
pr omi sed t o pr epar e a memo t o t he f i r m.    

 I  t end t o bel i eve Mr .  El ver man' s t est i mony t hat  
t hi s conver sat i on di d not  t ake pl ace.   Fi r st ,  i f  t hi s 
conver sat i on di d occur  " ear l y on, "  as Ms.  Kost er  
t est i f i ed,  one woul d t hi nk t hat  Mr .  El ver man,  i nt ent  
on vi ol at i ng t he pol i cy wi t hout  t he f i r m' s knowl edge,  
woul d have been concer ned t hat  he woul d be " f ound 
out . "   I n ot her  wor ds,  i f  Ms.  Kost er  f ound out  he was 
keepi ng t hese f ees i n v i ol at i on of  t he par t ner shi p 
agr eement ,  Mr .  El ver man cer t ai nl y woul d have been 
concer ned t hat  she woul d t el l  t he par t ner s,  and he 
woul d be caught .   I f  he wer e concer ned about  such an 
out come,  I  bel i eve i t  i s  l ogi cal  t o pr esume t hat  he 
woul d have made mor e of  an ef f or t  t o hi de hi s conduct ,  
or  keep Ms.  Kost er  f r om t el l i ng ot her s about  hi s 
conduct .   For  exampl e,  he mi ght  have used an out si de 
account i ng f i r m t o hi de hi s r ecei pt  of  t hese f ees or  
asked Ms.  Kost er  t o keep t hi s i nf or mat i on secr et .   Mr .  
El ver man di d not  t ake any act i on,  however ,  and kept  
hi s conduct  out  i n t he open,  f or  al l  t o see.   Thi s 
conduct  seems i nconsi st ent  wi t h Ms.  Kost er ' s t est i mony 
t hat  Mr .  El ver man was awar e he shoul d not  r et ai n t hese 
t r ust ee f ees.  

 I n addi t i on t o t he f or egoi ng,  Mr .  El ver man' s 
conduct  al so bel i es a f r audul ent  mot i ve.   Fi r st ,  I  
f i nd i t  per suasi ve t hat  Mr .  El ver man di d not  make an 
ef f or t  t o hi de hi s r ecei pt  of  t r ust ee f ees f r om t he 
Kast ner  t r ust s,  and i n f act ,  hi s r ecei pt  of  t hese f ees 
was out  i n t he open and known by many Quar l es & Br ady 
empl oyees.   Not  onl y does t hi s  openness suggest  t hat  
Mr .  El ver man was unawar e t hat  hi s conduct  was i mpr oper  
or  i n v i ol at i on of  hi s par t ner shi p agr eement ,  as 
i ndi cat ed above,  i t  al so i s i ndi cat i ve of  a Quar l es & 
Br ady pol i cy t hat  mi ght  not  have been as c l ear  as t he 
f i r m woul d l i ke t o t hi nk.   I n ot her  wor ds,  i f  ever yone 
at  Quar l es & Br ady wer e awar e t hat  an at t or ney' s 
r et ent i on of  such f ees was wr ongf ul  and i mpr oper ,  why 
di dn' t  anyone br i ng t he mat t er  of  Mr .  El ver man' s 
r et ent i on of  t hese f ees t o t he at t ent i on of  Quar l es & 
Br ady management ?  By f ai l i ng t o r ai se t hi s r ed f l ag 
t o management ,  t he empl oyee conduct  seems t o i ndi cat e 
some ambi gui t y i n t he pol i cy.   I t  i s  qui t e possi bl e 
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t hat  Mr .  El ver man' s conduct  was not  r epor t ed t o 
management  because t he empl oyees t hat  wer e awar e of  
hi s conduct  wer e not  sur e whet her  hi s conduct  was 
wr ongf ul .  

 The OLR' s suggest i on t hat  Mr .  El ver man' s conduct  
was " out  i n t he open"  so t hat  he coul d l at er ,  i f  
caught ,  mai nt ai n pl ausi bl e deni abi l i t y ,  i s  a st r et ch.   
I n f act ,  i f  ever yone was wel l  awar e of  Quar l es & 
Br ady' s pol i cy t hat  r ecei pt  and r et ent i on of  t r ust ee 
f ees was i mpr oper ,  t hi s pl an woul dn' t  wor k,  s i nce Mr .  
El ver man' s conduct  woul d be " f ound out "  r i ght  away.  
Ther e ar e many peopl e who wer e awar e of  Mr .  El ver man' s 
r ecei pt  of  t hese t r ust ee f ees,  .  .  .  .   Wi t h al l  of  
t hese i ndi v i dual s awar e of  Mr .  El ver man' s conduct ,  and 
none r epor t i ng i t  t o Quar l es & Br ady management ,  i t  
i ndi cat es conf usi on r egar di ng t he l egi t i macy of  Mr .  
El ver man' s r ecei pt  of  t r ust ee f ees.  

 Mor eover ,  I  don' t  bel i eve t hat  t her e can be a 
v i ol at i on of  SCR 20: 8. 4( c)  based onl y upon Mr .  
El ver man' s r ecei pt  of  t r ust ee f ees i n v i ol at i on of  t he 
Quar l es & Br ady par t ner shi p agr eement .   Rat her ,  t o 
pr ove a v i ol at i on of  SCR 20: 8. 4( c)  t he OLR must  pr ove 
t hat  Mr .  El ver man' s r ecei pt  of  t hose f ees i nvol ved 
di shonest ,  decei t f ul  or  f r audul ent  conduct .   I n t hi s 
case,  I  don' t  bel i eve t hat  t he OLR has demonst r at ed by 
c l ear  and convi nci ng evi dence t hat  Mr .  El ver man 
engaged i n f r audul ent ,  di shonest  or  decei t f ul  conduct .   
He di d not  l i e t o anyone when conf r ont ed about  
r ecei v i ng t he f ees,  nor  di d he l i e about  t aki ng t he 
f ees i n t he f i r st  pl ace.   The f act  of  Mr .  El ver man' s 
r ecei pt  of  t he t r ust ee f ees was out  i n t he open,  and 
wel l  known t o t hose i n t he Quar l es & Br ady f i duci ar y 
account i ng depar t ment ,  as wel l  as t he co- t r ust ee,  Mr .  
Kast ner .   When Mr .  El ver man was i nf or med t hat  hi s 
r ecei pt  of  t hese f ees was a v i ol at i on of  t he 
par t ner shi p agr eement ,  he r et ur ned t he f ees 
i mmedi at el y.    

 .  .  .   

 I n sum,  whi l e t her e i s some ev i dence t hat  t ends 
t o demonst r at e Mr .  El ver man' s mi sconduct  i n t he 
r ecei pt  of  t r ust ee f ees cont r ar y t o Quar l es & Br ady' s 
wr i t t en par t ner shi p agr eement ,  I  don' t  bel i eve t hat  
t he evi dence r i ses t o t he l evel  of  c l ear  and 
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convi nci ng,  and as such,  I  f i nd t hat  t her e has been no 
vi ol at i on of  SCR 20: 8. 4( c) .  

¶32 Wi t h r espect  t o At t or ney El ver man' s admi t t ed v i ol at i on 

of  SCR 20: 8. 4( f ) ,  t he r ef er ee concl uded t hat  a publ i c r epr i mand 

was appr opr i at e.   She poi nt ed t o a number  of  cases wher e a 

publ i c r epr i mand was i mposed i n spi t e of  f act s mor e egr egi ous 

t han t hose i nvol ved her e.   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Young,  2006 WI  109,  296 Wi s.  2d 36,  718 Wi s.  2d 717,  i n 

whi ch t he at t or ney f ai l ed t o f i l e t ax r et ur ns f r om 1996 t o 2003,  

f ai l ed t o r espond t o OLR i nvest i gat i ons,  and f ai l ed t o f i l e t ax 

r et ur ns and pay t axes by t he t i me of  t he OLR hear i ng,  and Publ i c 

Repr i mand of  Gwi n ( BAPR 2003- 12) .   The r ef er ee sai d,  " a publ i c 

r epr i mand i s appr opr i at e her e wher e Mr .  El ver man admi t t ed [ he]  

f ai l ed t o f i l e r et ur ns f or  t he appl i cabl e year s,  but  he al so 

amended hi s r et ur ns and pai d al l  t axes and i nt er est  bef or e t he 

OLR' s i nvest i gat i on of  t he t ax mat t er ,  and f ul l y cooper at ed wi t h 

t he OLR i n i t s i nvest i gat i on. "  

¶33 The OLR ar gues t hat  t he r ef er ee' s f act ual  f i ndi ng t hat  

At t or ney El ver man di d not  know he was not  ent i t l ed t o r et ai n t he 

t r ust ee f ees i s c l ear l y er r oneous,  and i t  asks t hi s cour t  t o 

over t ur n i t  and f i nd t hat  At t or ney El ver man di d i n f act  v i ol at e 

SCR 20: 8. 4( c)  as al l eged i n t he OLR' s compl ai nt .   Regar dl ess of  

what  t hi s cour t  does wi t h r espect  t o count  1,  t he OLR asser t s 

t hat  a publ i c r epr i mand i s an i nsuf f i c i ent  sanct i on and a 

suspensi on of  At t or ney El ver man' s l i cense i s appr opr i at e.  

¶34 The OLR not es t he unambi guous l anguage i n al l  ver si ons 

of  t he Quar l es & Br ady par t ner shi p agr eement  pr ohi bi t ed an 
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at t or ney f r om r et ai ni ng per sonal  r epr esent at i ve or  t r ust ee f ees,  

and i t  says t he c l ear  pr ohi bi t i ons agai nst  r et ai ni ng such f ees 

ar e r eadi l y f ound i n al l  ver si ons of  t he par t ner shi p agr eement ,  

especi al l y when one uses t he i ndex cont ai ned i n t he l at er  

par t ner shi p document s.   The OLR ar gues t he r ef er ee' s concl usi on 

t hat  At t or ney El ver man di d not  know t he t er ms of  t he par t ner shi p 

agr eement  i s wr ong as a mat t er  of  s i mpl e cont r act  l aw and i s 

c l ear l y er r oneous.  

¶35 The OLR ar gues t he r ef er ee' s f i ndi ng t hat  t her e was 

conf usi on among Quar l es & Br ady empl oyees r egar di ng t he pol i cy  

of  r et ai ni ng t r ust ee f ees i s cont r ar y t o t he evi dence.   I t  

poi nt s t o t est i mony of  Ryan and Ti l l eman who bot h sai d t hey had 

never  hear d of  any ot her  par t ner s keepi ng per sonal  

r epr esent at i ve or  t r ust ee f ees f or  t hemsel ves.   I t  al so poi nt s 

t o Ms.  Kost er ' s t est i mony t hat  she had a conver sat i on wi t h 

At t or ney El ver man about  t he t r ust ee f ees.  

¶36 The OLR ar gues t he r ef er ee gave undue consi der at i on t o 

t he f act  t hat  At t or ney El ver man' s conduct  was open and t hat  

ot her s coul d have or  di d know about  i t .   The OLR asser t s t he 

r ef er ee i gnor ed t he t est i mony of  Ti l l eman and Ryan t hat  t he f i r m 

oper at ed on t r ust  and assumed t hei r  par t ner s woul d be f ol l owi ng 

t he r ul es set  f or t h i n t he par t ner shi p agr eement .   I t  says t he 

i ndi v i dual s who may have been awar e of  At t or ney El ver man' s 

r ecei pt  of  t he t r ust ee f ees i ncl uded secr et ar i es and st af f ,  none 

of  whom had super vi sor y aut hor i t y over  hi m.    

¶37 Wi t h r espect  t o count  2,  t he OLR ar gues t hat  At t or ney 

El ver man' s t ax v i ol at i ons wer e " egr egi ous. "   I t  says t hat  
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At t or ney El ver man,  a t r ai ned l awyer  and account ant ,  consci ousl y  

chose not  t o i ncl ude t r ust ee f ees t ot al i ng $230, 000 on hi s t ax 

r et ur ns.   I t  ar gues At t or ney El ver man' s c l ai med ent i t l ement  t o 

t he t r ust ee f ees i s i nconsi st ent  wi t h hi s f ai l ur e t o r epor t  t he 

f unds on hi s t ax r et ur ns.   Whi l e t he OLR not es t hat  t hi s cour t  

i s  f r ee t o i mpose what ever  di sci pl i ne i t  deems appr opr i at e,  i t  

ar gues t hat  At t or ney El ver man' s mi sconduct  war r ant s a meani ngf ul  

l i cense suspensi on.  

¶38 At t or ney El ver man ar gues t hat  t he r ef er ee cor r ect l y 

concl uded t hat  t he OLR f ai l ed t o pr ove count  1 by c l ear ,  

sat i sf act or y and convi nci ng evi dence.   At t or ney El ver man ar gues 

t he r ef er ee' s f i ndi ng t hat  he was not  awar e he was r equi r ed t o 

t ur n over  t he t r ust ee f ees t o t he f i r m i s suppor t ed by t he 

evi dence,  and he al so asser t s  t he r ef er ee made appr opr i at e 

cr edi bi l i t y  det er mi nat i ons suppor t ed by t he evi dence.    

¶39 As t o count  2,  At t or ney El ver man ar gues t hat  t hi s 

cour t  shoul d adopt  t he r ef er ee' s r ecommendat i on of  a publ i c 

r epr i mand as t he sanct i on f or  hi s v i ol at i on of  SCR 20: 8. 4( f ) .   

He says he f i l ed amended t ax r et ur ns and pai d t axes on t he 

t r ust ee f ees bef or e t he OLR cont act ed hi m,  and he poi nt s out  

t hat  he has not  been pr osecut ed or  penal i zed by ei t her  f eder al  

or  st at e t axi ng aut hor i t i es.  

¶40 Thi s cour t  wi l l  adopt  a r ef er ee' s f i ndi ngs of  f act  

unl ess t hey ar e c l ear l y er r oneous.   Concl usi ons of  l aw ar e 

r evi ewed de novo.   See I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Ei senber g,  2004 WI  14,  ¶5,  269 Wi s.  2d 43,  675 N. W. 2d 747.   The 

cour t  may i mpose what ever  sanct i on i t  sees f i t  r egar dl ess of  t he 
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r ef er ee' s r ecommendat i on.   See I n r e Di sci pl i nar y Pr oceedi ngs 

Agai nst  Wi dul e,  2003 WI  34,  ¶44,  261 Wi s.  2d 45,  660 N. W. 2d 686.  

¶41 The OLR' s ar gument  t hat  t he r ef er ee' s f i ndi ngs of  f act  

as t o count  1 wer e c l ear l y er r oneous t ur n l ar gel y on cr edi bi l i t y  

det er mi nat i ons,  par t i cul ar l y as t o t he al l eged conver sat i on 

bet ween Ms.  Kost er  and At t or ney El ver man.   The r ef er ee 

speci f i cal l y f ound At t or ney El ver man' s t est i mony i n t hi s r egar d 

t o be mor e cr edi bl e t han Ms.  Kost er ' s.   The t est  f or  an 

appel l at e cour t  t o appl y i n mat t er s of  wi t ness cr edi bi l i t y  i s  

whet her  " t he t r i er  of  f act s  coul d,  act i ng r easonabl y,  be 

convi nced t o t he r equi r ed degr ee of  cer t i t ude by t he evi dence 

whi ch i t  had a r i ght  t o bel i eve and accept  as t r ue. "   St at e v.  

Ol i ver ,  84 Wi s.  2d 316,  323,  267 N. W. 2d 333 ( 1978) ,  quot i ng Lock 

v.  St at e,  31 Wi s.  2d 110,  114- 15,  142 N. W. 2d 183 ( 1966) .   Whi l e 

we f i nd At t or ney El ver man' s c l ai med f ai l ur e t o r ead any of  t he 

ver si ons of  t he par t ner shi p agr eement  wi t h r espect  t o par t ner s '  

expect ed handl i ng of  t r ust ee f ees,  and hi s f ur t her  f ai l ur e t o 

i nqui r e of  ot her  par t ner s as t o how such f ees wer e t o be handl ed 

r at her  t r oubl i ng,  based on t he r ecor d bef or e us,  we ar e unabl e 

t o decl ar e any of  t he r ef er ee' s f i ndi ngs cl ear l y er r oneous.   

Consequent l y,  we concl ude t hat  t he r ef er ee' s f i ndi ngs of  f act  as 

t o bot h count s 1 and 2 ar e not  c l ear l y er r oneous,  and we adopt  

t hem.   We al so agr ee wi t h t he concl usi ons of  l aw t hat  f l ow f r om 

t he r ef er ee' s f i ndi ngs of  f act .  

¶42 The r emai ni ng i ssue bef or e us i s t he appr opr i at e 

sanct i on f or  At t or ney El ver man' s admi t t ed mi sconduct  i n f ai l i ng 

t o r epor t  as i ncome t he co- t r ust ee f ees he r ecei ved f or  t he 
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year s 1999 t o 2003.   I n suppor t  of  hi s ar gument  t hat  a publ i c 

r epr i mand i s appr opr i at e,  At t or ney El ver man ci t es pr evi ous 

di sci pl i nar y cases i n whi ch a publ i c r epr i mand was i ssued,  

i ncl udi ng I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Lex,  2000 WI  

49,  235 Wi s.  2d 381,  611 N. W. 2d 456,  and I n r e Di sci pl i nar y 

Pr oceedi ngs Agai nst  Young,  2006 WI  109,  296 Wi s.  2d 36,  718 

N. W. 2d 717.   I n suppor t  of  i t s  ar gument  t hat  a suspensi on i s 

war r ant ed,  t he OLR ci t es I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  

Owens,  172 Wi s.  2d 54,  56- 57,  492 N. W. 2d 157 ( 1992) ,  and I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Washi ngt on,  2007 WI  65,  301 

Wi s.  2d 47,  732 N. W. 2d 24.   Based on our  r evi ew of  t he r ecor d,  

we concl ude t hat  t hi s case f al l s somewher e bet ween t he conduct  

at  i ssue i n Lex,  Young,  and Owens,  and t hat  at  i ssue i n 

Washi ngt on and I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Phi l l i ps,  

2007 WI  63,  301 Wi s.  2d 33,  732 N. W. 2d 17.  

¶43 At t or ney Lex i nt ent i onal l y f ai l ed t o t i mel y f i l e 

Wi sconsi n i ncome t ax r et ur ns f or  t he year s 1991 and 1993 t hr ough 

1995.   I n addi t i on,  he had r ecei ved 24 separ at e assessment s f r om 

t he Wi sconsi n Depar t ment  of  Revenue f r om 1983 t hr ough 1998 f or  

f ai l i ng t o f i l e ei t her  i ndi v i dual  i ncome t ax r et ur ns or  empl oyee 

wi t hhol di ng t ax r et ur ns.   At t or ney Lex ul t i mat el y f i l ed t he t ax 

r et ur ns and compl et ed an agr eement  wi t h t he Depar t ment  of  

Revenue t o pay al l  t axes,  i nt er est  and penal t i es f or  t he year s 

i n quest i on.   The r ef er ee i n Lex al so f ound t hat  At t or ney Lex 

exper i enced f i nanci al  and pr of essi onal  har dshi ps dur i ng t he 

per i od f or  whi ch he f ai l ed t o f i l e t ax r et ur ns,  t hat  he was not  
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pr osecut ed cr i mi nal l y,  and t hat  he cooper at ed wi t h t he 

i nvest i gat i on i nt o hi s conduct .  

¶44 At t or ney Young f ai l ed t o f i l e st at e i ncome t ax r et ur ns 

f or  t he year s 1996 t hr ough 2003.   The OLR and At t or ney Young 

f i l ed a st i pul at i on i n whi ch t hey agr eed an appr opr i at e l evel  of  

di sci pl i ne woul d be a publ i c r epr i mand.   Al t hough t hi s cour t  

sai d i t  was t r oubl ed by t he f act  t hat  t her e was no evi dence i n 

t he r ecor d t hat  At t or ney Young had wor ked t owar d r esol v i ng t he 

i ssue of  f ai l i ng t o f i l e t ax r et ur ns and t o pay t he t ax due,  i t  

agr eed t hat  a publ i c r epr i mand was an appr opr i at e l evel  of  

di sci pl i ne.   However ,  i t  i mposed condi t i ons on At t or ney Young' s 

l i cense t o ensur e t hat  he made pr ogr ess on payi ng hi s t ax 

del i nquenci es.   

¶45 At t or ney Owens i nt ent i onal l y f ai l ed t o f i l e st at e 

i ncome t ax r et ur ns f or  f our  year s and f ai l ed t o t i mel y f i l e t ax 

r et ur ns f or  t en year s.   I n addi t i on,  he f ai l ed t o cooper at e wi t h 

t he i nvest i gat i on i nt o hi s mi sconduct .   Thi s cour t  suspended 

At t or ney Owens'  l i cense t o pr act i ce l aw f or  60 days.  

¶46 At t or ney Washi ngt on ent er ed a gui l t y pl ea and was 

convi ct ed of  at t empt i ng t o evade and def eat  t he payment  of  a 

l ar ge por t i on of  her  f eder al  i ncome t axes f or  t he year  1998.   

Her  l i cense was suspended f or  a per i od of  18 mont hs.   I n 

Phi l l i ps,  t he at t or ney' s l i cense was suspended f or  t hr ee year s 

f or  engagi ng i n a wi l l f ul  at t empt  at  f eder al  i ncome t ax evasi on 

f or  whi ch he had been convi ct ed and sent enced.  

¶47 Bot h At t or neys Washi ngt on and Phi l l i ps wer e f ound t o 

have vi ol at ed SCR 20: 8. 4( b) ,  whi ch st at es t hat  i t  i s 
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pr of essi onal  mi sconduct  f or  a l awyer  t o commi t  a cr i mi nal  act  

t hat  r ef l ect s adver sel y on t he l awyer ' s honest y,  t r ust wor t hi ness 

or  f i t ness as a l awyer  i n ot her  r espect s.   I t  i s  i mpor t ant  t o 

not e t hat  At t or ney El ver man was not  f ound t o have vi ol at ed t hat  

supr eme cour t  r ul e,  but  r at her  was f ound t o have vi ol at ed SCR 

20: 8. 4( f ) ,  as wer e At t or neys Young and Lex.    

¶48 I n our  v i ew,  At t or ney El ver man' s  f ai l ur e t o r epor t  t he 

t r ust ee f ees on hi s i ncome t ax r et ur ns f al l s  i nt o t wo separ at e 

cat egor i es,  t he f i r st  encompassi ng t ax year s 1999 t hr ough 2001,  

and t he second encompassi ng t ax year s 2002 and 2003.   For  t he 

ear l i er  year s,  At t or ney El ver man cl ai ms t hat  he si mpl y f or got  t o 

r epor t  t he t r ust ee f ees as i ncome.   I f  t hose t hr ee t ax year s 

wer e t he onl y ones at  i ssue,  we woul d be mor e i ncl i ned t o v i ew 

t hi s as a Lex or  Young si t uat i on and i mpose a publ i c r epr i mand.   

For  t he t ax year s 2002 and 2003,  however ,  At t or ney El ver man 

f r eel y admi t s t hat  he knew he was supposed t o r epor t  t he t r ust ee 

f ees as i ncome but  chose not  t o do so because of  ot her  per sonal  

f i nanci al  obl i gat i ons.   I n addi t i on,  we not e t hat  i t  was not  

unt i l  Apr i l  of  2005,  af t er  t he OLR had commenced i t s 

i nvest i gat i on,  t hat  At t or ney El ver man t ook t he af f i r mat i ve st ep 

of  f i l i ng amended i ncome t ax r et ur ns f or  al l  of  t he year s i n 

quest i on.   I t  i s  At t or ney El ver man' s post - 2001 conduct ,  wher eby 

he consci ousl y chose not  t o r epor t  t he t r ust ee f ees as i ncome 

even t hough he knew he was supposed t o do so,  t hat  t akes t hi s 

case out si de t he r eal m of  a Lex or  Young si t uat i on and moves i t  

on t he cont i nuum t owar d Washi ngt on and Phi l l i ps.    
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¶49 At t or ney El ver man' s f ai l ur e t o r epor t  t he t r ust ee f ees 

as i ncome on hi s  t ax r et ur ns i s a ser i ous f ai l i ng.   I n l i ght  of  

t he ser i ousness of  hi s mi sconduct  and par t i cul ar l y gi ven t he 

f act  t hat  he knowi ngl y f ai l ed t o r epor t  t he f ees as i ncome unt i l  

he was under  i nvest i gat i on by t he OLR,  we bel i eve t hat  t he 

publ i c r epr i mand r ecommended by t he r ef er ee i s t oo l eni ent .   

I nst ead,  we concl ude t hat  a ni ne- mont h suspensi on of  At t or ney 

El ver man' s l i cense t o pr act i ce l aw i n t hi s st at e i s appr opr i at e.   

I n addi t i on,  we agr ee wi t h t he r ef er ee t hat  At t or ney El ver man 

shoul d pay t he f ul l  cost s of  t he pr oceedi ng.  

¶50 I T I S ORDERED t hat  t he l i cense of  Jef f r ey L.  El ver man 

t o pr act i ce l aw i n Wi sconsi n i s suspended f or  ni ne mont hs 

commenci ng May 12,  2008.  

¶51 I T I S FURTHER ORDERED t hat  wi t hi n 60 days of  t he dat e 

of  t hi s or der ,  Jef f r ey L.  El ver man pay t o t he Of f i ce of  Lawyer  

Regul at i on t he cost s of  t hi s pr oceedi ng.   I f  t he cost s ar e not  

pai d wi t hi n t he t i me speci f i ed and absent  a showi ng t o t hi s 

cour t  of  hi s i nabi l i t y  t o pay t he cost s wi t hi n t hat  t i me,  t he 

l i cense of  Jef f r ey L.  El ver man t o pr act i ce l aw i n Wi sconsi n 

shal l  r emai n suspended unt i l  f ur t her  or der  of  t he cour t .  

¶52 I T I S FURTHER ORDERED t hat  Jef f r ey L.  El ver man compl y 

wi t h t he pr ovi s i ons of  SCR 22. 26 concer ni ng t he dut i es of  a 

per son whose l i cense t o pr act i ce l aw i n Wi sconsi n has been 

suspended.    

¶53 ANNETTE KI NGSLAND ZI EGLER,  J. ,  di d not  par t i c i pat e.  
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